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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

)

Nos. 46877-2019, 46878-2019,
46879-20 1 9, & 46880-20 1 9

)

V.

)
)

BRANDON ALLEN GARNER,

)

Bonneville County Case Nos.

CR-2013-537, CR-2016-222,
CR-20 1 6-1 153 8, & CR-201 8-5764

)

Defendant-Appellant.

)

RESPONDENT’ S BRIEF

)

ISSUE
Has Garner

failed to establish that the district court

abused

its

discretion, either

by

revoking his probation in docket numbers 46877, 46878, and 46879, or by imposing a
consecutive three-year indeterminate sentence upon his guilty plea t0 felony escape in docket

number 46880?

ARGUMENT
Garner Has Failed To Establish That The District Court Abused
A.

Sentencing Discretion

Introduction

In docket

deliver

Its

and the

number 46877, Garner pled

district court

guilty to possession of marijuana With intent to

imposed a uniﬁed sentence of ﬁve

years, with

two years ﬁxed,

suspended the sentence, and placed Garner 0n supervised probation for three years. (46877 R.,
pp. 36-37, 81-82, 94-98.)

After Garner pled guilty to the

new crime 0f

possession 0f more than three ounces of

marijuana in docket number 46878, and admitted that he violated his probation in docket number

46877, the

district court reinstated

number 46878,

it

him 0n probation

in docket

number 46877

and, in docket

imposed a concurrent uniﬁed sentence of ﬁve years, With two years ﬁxed,

suspended the sentence, and placed Garner on supervised probation for ﬁve years with the
condition that he successﬁllly complete the

46878

R., pp. 115-16, 120-21;

R., pp. 27-28, 60-61, 73-77.)

Approximately two months
for

Drug Court program. (46877

new

committing the

telecommunication
R., pp. 40-42.)

Garner was suspended from the Drug Court program

later,

crimes 0f domestic battery With traumatic injury and destruction of a

line, as

charged in docket number 46879.1

Garner pled guilty to the

new

(46878 R., pp. 84-85, 88; 46879

crimes in docket number 46879, and admitted that

he violated his probation in docket numbers 46877 and 46878, and the

district court

revoked his

probation in docket numbers 46877 and 46878; imposed a concurrent uniﬁed sentence 0f eight
years, with three years ﬁxed, in docket

number 46879; and

retained jurisdiction in

all

three cases.

(46877 R., pp. 122-28; 46878 R., pp. 90-96; 46879 R., pp. 48-50, 67-70.) Following the period
of retained jurisdiction, the

district court

suspended Garner’s sentences and again placed him 0n

supervised probation. (46877 R., pp. 26, 130; 46878 R., pp. 99-109; 46879 R., pp. 80-87.)

Approximately nine months
alleging that Garner

1

later,

Garner’s probation ofﬁcer ﬁled a report 0f Violation

had violated the conditions 0f his probation by being ﬁred from

his job for

Garner was also charged With aggravated assault in docket number 46879; however, the charge
was dismissed as part 0f his plea agreement in that case. (46879 R., pp. 40-42, 53-56, 65-66.)

“attempting to sell drugs to another employee,” testing positive for alcohol, associating with an
individual with whom he was instructed to not associate, and changing residences without
permission. (46877 R., p. 27; 46878 R., pp. 110-12; 46879 R., pp. 93-95.) The district court
allowed Garner to participate in the Work Detail Program while the probation violation was
pending, and Garner subsequently chose to escape from the program. (46877 R., pp. 134-37,
144; 46878 R., pp. 121-24, 131; 46879 R., pp. 99-102, 109.) Consequently, he was charged with
the new crime of felony escape in docket number 46880 and, in docket numbers 46877, 46878,
and 46879, his probation officer filed an addendum to the report of violation, alleging that
Garner had also violated his probation by committing the new crimes of escape and providing
false information to a law enforcement officer. (46877 R., pp. 144-45; 46878 R., pp. 131-32;
46879 R., pp. 109-10; 46880 R., pp. 12-13.) Garner pled guilty to felony escape in docket
number 46880, the district court found that Garner violated his probation in the other cases by
committing the new crime of felony escape, and the state withdrew the remaining allegations.
(46877 R., pp. 166-69; 46878 R., pp. 153-56; 46879 R., pp. 134-37; 46880 R., pp. 44-45.) The
district court revoked Garner’s probation and executed his underlying sentences in docket
numbers 46877, 46878, and 46879, and it imposed a consecutive sentence of three years
indeterminate in docket number 46880. (46877 R., pp. 171-75; 46878 R., pp. 158-62; 46879 R.,
pp. 139-43; 46880 R., pp. 53-57.) Garner filed notices of appeal, timely from the district court’s
orders revoking probation in docket numbers 46877, 46878, and 46879, and timely from the
judgment of conviction in docket number 46880. (46877 R., pp. 176-79; 46878 R., pp. 163-66;
46879 R., pp. 144-47; 46880 R., pp. 59-62.)
Garner asserts that the district court abused its discretion by revoking his probation in
docket numbers 46877, 46878, and 46879, and by imposing a three-year indeterminate sentence
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for felony escape in docket

number 46880.

(Appellant’s brief, p. 5.)

Garner has failed t0

establish an abuse of discretion.

Standard

B.

Of Review

“‘[T]he decision Whether t0 revoke a defendant's probation for a Violation
discretion 0f the district court.”’

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

In

m

determining Whether to revoke probation, a court must examine Whether the probation
achieving the goal of rehabilitation and

is

consistent with the protection 0f society.

Cornelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).
decision t0 revoke probation Will be disturbed 0n appeal only

abused

its

834 P.2d 326, 328

“An
sentence

Li

discretion.

is

(Ct.

illegal, the

sentence

Idaho

1, 8,

was

is

based 0n an abuse of discretion standard. Where a

appellant has the burden t0

show

that

State V. Bonilla, 161 Idaho 902, 905,

“To show an abuse 0f discretion,

criteria, the

the defendant

excessive, considering any

it is

must show

View 0f the

the time of sentencing that

conﬁnement

protecting society and t0 achieve any 0r
retribution applicable t0 a given case.”

The

differing weights

district court

when

unreasonable and, thus, a

392 P.3d 1243, 1246
that in light

facts.”

368 P.3d 621, 628 (2016). “A sentence of conﬁnement

App. 2018).

that the trial court

798, 302 P.3d at 1071 (citing State V. Beckett, 122 Idaho 324, 326,

appellate review of a sentence

not

A

App. 1992)).

clear abuse of discretion.”

2017).

at

upon a showing

is

is

(Ct.

App.

of the governing

State V. McIntosh, 160

reasonable if

it

appears at

is

necessary t0 accomplish the primary objective 0f

all

of the related goals of deterrence, rehabilitation, 0r

State V. Reed, 163 Idaho 681,

417 P.3d 1007, 1013

(Ct.

has the discretion to weigh those objectives and give them

deciding upon the sentence. McIntosh, 160 Idaho at

9,

368 P.3d

at 629.

“In deference t0 the

trial

judge, this Court will not substitute

Where reasonable minds might

differ.”

Li. at 8,

368 P.3d

Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).
limits prescribed

trial

by

the

628 (quoting State

V.

Stevens, 146

the statute will ordinarily not be considered an abuse of discretion

Garner Has Shown No Abuse

At

View of a reasonable sentence

Furthermore, “[a] sentence ﬁxed Within the

court.” Li. (quoting State V. Nice, 103 Idaho 89, 90,

C.

at

its

Of The

by

the

645 P.2d 323, 324 (1982)).

District Court’s Discretion

combined sentencing and probation Violation disposition hearing, the

district court

applied the correct legal standards and considered Garner’s behavior throughout the time that he

was 0n probation

in these cases. (1/3 1/19 Tr., p. 16, Ls. 14-24.)

repeatedly committed

new

The court found

crimes and violated his probation over “the

years,” and “there’s not very

many

options

left

0n

this,” as

“we’ve kind of

including “the problem-solving courts” and “the rider program,” “but here

another felony on a fourth case.”
district court

cases,

(1/31/19 Tr., p. 16, L. 25

last

—

we

p. 17, L. 9.)

that

ﬁve,

Garner had
six,

seven

tried everything,”

are again

now 0n

Accordingly, the

revoked Garner’s probation and executed his underlying sentences in the ﬁrst three

and imposed a three-year indeterminate sentence

in the

new

felony escape case.

(1/31/19

Tr., p. 17, Ls. 10-17.)

The

district court’s

determinations that Garner

was no longer a

suitable candidate for

probation and that a three-year indeterminate sentence was necessary to achieve the goals 0f
sentencing are supported by the record.

Garner presents a danger to society due t0 his ongoing

criminal behavior and disregard for the terms

rehabilitate or

0f community supervision, his

failure

t0

be deterred, and his high risk t0 reoffend. His record before these cases included

convictions for burglary, domestic battery, Violation of a no contact order, petit theft, willful

concealment, trespassing, and possession of alcohol by a minor, as well as several probation

violations. (10/15/13 PSI, pp. 5-7.) When he was initially placed on probation for possession of
marijuana with intent to deliver – the first of the instant offenses – he failed to participate in
required treatment, “began using and selling drugs again,” tested positive for marijuana and
methamphetamine, was “unwilling to obtain legitimate employment,” and eventually committed
the new crime of possession of more than three ounces of marijuana. (8/2/16 PSI, pp. 8-9.)
Following Garner’s first probation violation in this matter, his probation officer reported
that Garner had a “defiant attitude” and an “unwillingness to cooperate with the terms of
supervision,” and recommended that Garner’s “probation be revoked and that he be required to
serve his sentence in a penitentiary.” (8/2/16 PSI, p. 9.) The district court instead reinstated
Garner on probation with the requirement that he complete the Drug Court program. (46877 R.,
p. 120.) Within a month, Garner received a “Drug Court sanction” and was committed to the
Bonneville County Jail “until further order.” (46878 R., p. 80.) Shortly thereafter, he was
suspended from Drug Court for committing the new crimes of domestic battery with traumatic
injury and destruction of a telecommunication line. (46878 R., pp. 84, 88.) Consequently, he
received his second probation violation in this matter and the district court placed him in the
retained jurisdiction program. (46877 R., pp. 125-28.)
While on his rider, Garner completed programming including Cognitive-Behavioral
Interventions for Substance Abuse, Thinking for a Change, Aggression Replacement Training,
Career Bridge Two, and Pre-release. (5/29/17 APSI, pp. 1-2.) He nevertheless resumed his
abysmal behavior after he was reinstated on probation – he once again failed to participate in
treatment as required, he was fired from his job “for attempting to sell drugs to another coworker,” and he used heroin, methamphetamine, marijuana, and hallucinogens on a daily basis.
(1/17/19 PSI, pp. 8, 13-14.) Garner also tested positive for alcohol, changed residences without
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permission, associated with an individual with whom he was instructed not to associate, and
failed to notify his supervising officer of his contact with law enforcement “for harassing his exgirlfriend.” (1/17/19 PSI, p. 8; 46878 R., p. 111.) Consequently, Garner’s probation officer filed
the third report of violation in this matter, and Garner was remanded to the custody of the
Bonneville County Jail while the probation violation was pending; however, the district court
later granted his motion to participate in the jail’s Work Detail Program. (46878 R., pp. 18, 11012, 121-23.) Shortly thereafter, Garner chose to escape from the Work Detail Program, for
which he incurred the new charge of felony escape. (1/17/19 PSI, pp. 3, 7-8; 46880 R., pp. 1213.) He later reported that he “was using drugs,” including methamphetamine and Adderall, “the
entire time he was on work detail and while on the run.” (1/17/19 PSI, pp. 3, 8.) When officers
located Garner at a motel five days after his escape, he “lied about his identity,” resulting in a
charge for providing false information to an officer. (1/17/19 PSI, pp. 3, 8.) After he was
arrested and returned to the county jail, Garner continued his criminal behavior by using
methamphetamine while he was incarcerated. (1/17/19 PSI, p. 14.)
Garner’s continued substance abuse, criminal offending, and refusal to abide by the terms
of community supervision demonstrate his failure to rehabilitate or be deterred and his continued
danger to society. Garner’s risk to the community and lack of rehabilitative progress is also
evinced by the fact that his LSI-R score, which indicated that he was already in the “High
Potential for Recidivism” range before he was ever placed on probation, increased from 31 to 41
while he was on probation in this matter. (10/15/13 PSI, p. 16; 8/2/16 PSI, p. 18; 1/17/19 PSI, p.
16.) The record supports the district court’s conclusions that Garner was no longer a viable
candidate for probation, and that an indeterminate sentence of three years for felony escape was
necessary to meet the goals of sentencing.
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On appeal, Garner argues that the district court abused its discretion by revoking his
probation in docket numbers 46877, 46878 and 46879, and that his sentence for felony escape in
docket number 46880 is excessive, in light of his purported willingness to participate in
substance abuse treatment and his claims that he had “ended” his association with “the wrong
individuals” and that he has “learned some healthy habits, such as meditation,” to help curb his
negative behavior and he “would like to continue taking those steps forward.” (Appellant’s
brief, pp. 5-8.) Garner made similar claims at the conclusion of his rider in 2017, when he
stated, “‘I have learned some wonderful tools such as ways to express my feelings, and to control
my emotions. I am healthier, sober, in shape, smarter …. I believe I can be a productive
member’” of society, and, “‘I have grown up so much. … I have the courage now to keep
changing.’” (5/29/17 APSI, p. 5.) He nevertheless failed to participate in treatment as required
once he was back out in the community, resumed his substance abuse and criminal offending,
and also refused to comply numerous other conditions of his probation. (1/17/19 PSI, pp. 8, 1314; 46878 R., pp. 110-11, 131.)
Garner failed to demonstrate rehabilitative progress while he was on probation in these
cases, despite having been provided multiple treatment opportunities. In fact, his substance
abuse escalated during his time on probation, as he reported that he was using only marijuana
when he committed the first of the instant offenses, which has reportedly now increased to
include use of “crack cocaine” several times monthly and daily use of heroin, methamphetamine
and hallucinogens. (10/15/13 PSI, p. 13; 1/17/19 PSI, pp. 13-14.) Although Garner claims that
he is now willing to participate in substance abuse treatment, his repeated decisions to not follow
through with mandated community-based treatment do not bode well for his future compliance
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with treatment outside a secured environment. Garner’s arguments do not establish an abuse of
sentencing discretion.

The

district court’s decisions t0

revoke Garner’s probation in docket numbers 46877,

46878, and 46879, and to impose a three-year indeterminate sentence in docket number 46880,

were appropriate

in light

of Garner’s ongoing disregard for the law and the terms of community

supervision, his failure t0 rehabilitate 0r be deterred despite multiple prior legal sanctions and

treatment opportunities, and the risk he presents t0 society.

Garner has failed

to establish

an

abuse 0f sentencing discretion.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the

district court’s orders

revoking

probation and executing Garner’s underlying sentences in docket numbers 46877, 46878, and

46879, and Garner’s conviction and sentence in docket number 46880.

DATED this 3 lst day of December, 2019.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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I
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this 31st

day of December, 2019, served a true and
t0 the attorney listed below by means of

RESPONDENT’S BRIEF

D. FREDERICKSEN
STATE APPELLATE PUBLIC DEFENDER

ERIC

documents@sapd.state.id.us.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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